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OPINIONBY: IFRIED

OPINION: [¥759]

[**157] FRIED, 1. The plaintiff, Robin Bain,
sought damages under G. L. ¢. [5/8, § [***2] 4, from
her employer, the city of Springfield, far discriminating
against her on the basis of sex and for retaliating against
her for seeking such relief. A jury found for the defend-
ant an the sex discrimination claim and for the plaintif?
on her claim of retaliation. The jury found that the plain-
tiff had suffered no actual damages, but awarded her §
100,000 in punitive damages. The defendant appealed.
We transferred the appeal to this coust on our own mo-
tion. We remand to the Superior Courl for reconsidera-
tion of damages.

The plaintifT had been empioyed since 1990 as plant
superintendent at the city of Springfield's waste water
treatment plant. This was a position with considerable
responsibility, requiring her to manage technical, per-
sonnel, and budeetary matters. In 1992, the city pasted
the job of water department manager, and the platntiff
applied. She was never intcrviewed for the position nor
did anyone discuss it with her, although she certainly met
the qualifications for it. Shortly after applyving, she
fearned from a newspaper account that John Lyons had
been appointed at a salary exceeding that stated in the
posting of the position. In his testimony. Mayor Roben
Markel, [***3] the appointing authority, indicated tha
he had known Lyons from his previous scrvice as direc-
tor of the city's department of public works and had been
impressed by his managerial skills and his ability 10 work
with other city and State agencies. When he learned that
Eyons, who was then working in the private scctor,
might be interested in again working for the city. he en-
tered into negotiations with him to persuade him to ac-
cept the posted position. Believing thal she had had no
fair chance to compete, the plaintiff wrote a letter to the
mayor, complaining that the appointment of Lyans was
"blatant discrimination.” She sent copies of this letter 1o
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the city's affirmative action and equal opportunity
(AA/ELO) officer and to her immediate supervisor, Phil-
ip Pike, Her letter concluded that by sending a copy to
the "City's AA/EEO Officer” she was making a "claim of
discrimination bascd on [her} sex wilh regard to the ap-
pointment of a white male to the pesition of Water De-
partment manager,” and that she [*760] expected an
answer within ten days. She never received an answer
from Markel.

Shortly after receiving Bain's letter, Markel sum-
moned Pike to his office. Markel complained about the
letter [***4] and said that "therc had been a history of
issues involving Robin, this scemed to me to be the last
straw, and [ said something like 'Get rid of her!” nl
When Pike next met with Bain, he reprimanded her for
going over his head in writing a fetter directly to the
mayor, He told her that the mayor wanted her out of his
administration, but in response 1o her question why he
had not fired her, Pike said that there was no reason to
fire her and that she was a good employec. Bain also told
Pike that a reporter from a local newspaper had contacted
her and that an article would soan appear regarding the
controversy.

n! The controversies involved her purchas-
ing Ford Explorer vehicles for rer department, a
costty refurbishing of her office, and her filing a
claim of sexual harassment against one of her
emplayees. Markel testified that this was most
unusual, because such claims tend to be made by
employces against their managers.

Several days later the newspaper printed an article
about Bain's letter and quoted her directly. [##*5] The
article also gave Markel's account of his involvement in
the Lyons appointment, in which he defended himself
against charges of discriminatory practices and said thal
he thought Bain's complaint was "bascless,” "meritless,”
and "an example of someone trying 1o manipulate the
civil [**158] rights laws for personal gain," The day
before the newspaper account appeared. Bain wrote
Markel a second letter apologizing to hiin for criticizing
him or questioning his legal authority and Lyons's quali-
fications in her previous fetter. The letter went on to say
that Bain wanted to withdraw her complaint filed with
the AA/EEO officer. On the day the newspaper article
appearcd, she wrote Markel a third letter to "say how
sorry | am that this matter has blown way out of propor-
fion."

The next day the mayor appeared at a previously
scheduled visit to Bain's facility. Bain testified that dur-
ing that visit the mayar behaved in a "cold” manner to-
ward her and would not address remarks 1o her, “looked

right through her" and addressed remarks to her subordi-
nate and to Pike, but not to her. In her testimony Bain
offered a second instance of such behavier at a meeting
held some two months later: "1 was the last [***6] to
speak and [ have been observing his [Markel's] eye
[*761] contact, listening, and responses. When it got 1o
me, he would not lock at me, and he discounted, disre-
garded anything that 1 said . . . . It was like ! wasn't
there.” She also testified that after the conversation with
Pike in which he rebuked her for writing her first letter to
the mayor, Pike "started to second-guess my decisions . .
. and just didn’t let me do the job that § had becn doing.
He changed the way he treated me in letting me do my

job ... He was, in my opinion, making it impossible for

me to do the job | had been doing, certainly to the calibre
and quality that | had been doing it." Bain also testified
that she developed certain physical symptoms as a result
of having been denied the director's job and her treatment
by Markel and Pike.

Some three months after writing the letters, Bain
took a position at higher pay with a private firm in
Springfield. Within a year she left that position for a
higher paying position in the waste water treatment field
in another State.

One month after leaving her position with the city,
she filed suit in the Superior Court, alleging defamation,
violation of G. L. . 93, § 102 [***7] (equal rights act).
sex discrimination tn violation (. L. ¢ 13I8, § 4 (4).
and retaliation in violation of § 4 {4A) for exercising her
rights under that provision. The equal rights and defama-
tion counts were dismissed, and a jury found that there
had been no sex discrimination. The jury did find, how-
ever, that the defendant had uniawtully retaliated against
Bain. The jury found that Bain was not catitled to com-
pensatory damages for economic or emotional harm for
the unlawful retaliation, but did award punitive danrages
ot § 100,000.

At trial, the defendant moved to foreclose an award
of punitive damages on the ground that sovercign im-
munity had not been waived. At the close of the plain-
1iffs case, the defendant moved for a dirccted verdict on
the retatiation ctaim on the ground that the plaintiff failed
to prove retaliation as a matter of law. In this appeal the
city renews that argument. That issue is considered in
part 1B of this opinion. The city goes on to argue here
that the punitive damages were excessive. This issue was
fully briefed and argued before us by both partics. We
conclude that this further issue, which is considered In
parts ItC and 11, is properly before us. [***8] In its
motion for a directed verdict the defendant argued that
there was mo evidence of objective adverse actions taken
against the [*762] plaintiff such as termination of em-
ployment and that the incidents of retafiation adduced by
the plaintiff were too subjective 1o be the basis ol a retal-
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wtion claim. This is sufficient to raise the issues joined
by the parties here concerning the sufficiency of the evi-
dence to support a judgment of liability for the various
incidents of retaliation we consider in part [IB. In parts
IIC and 1]] we address the defendant's argument that the
punitive damages were excessive, although the defendant
never made a postverdict motion for reconsideration of
damages. Once two of the three bases for a finding of
retahiation are removed, as we hold they are, the calcula-
tion of damages for retaliation is necessarily undermined
and its validity should be reevaluated. This is particularly
so where we consider punitive damages, which pass
judgment on a whole couwrse of conduct. Moreover, the
issue as to excessiveness of punitive damages and the
responsibility of trial and appellate courts to assure fair-
ness [¥*159] by exercising some supervision over their
imposition has come into [***9] much clearer focus
siace this case was tried, as a result of the tnited States
Supreme Court’s decision (though we hold it has no con-
wolling force here) in BMW of No. Am. v. Gore, 317
US 539 134 L. Ed 24 809, 116 S Cr. 1389, 1593
(1996). As for the defendant's distinet argument that
there can be no punitive damages where no compensato-
ry damages have been uwarded, we comment on it and
reject it only so thal we may dispose of the arguments
briefed and argued before us by the parties.

il
A

The city is certainly correct that it is protected from
liability in this civil suil unless its sovercign immunity
has been waived. Broadhurst v. Director of the Div. of
Employment See., 373 Mass. 720, 722, 368 N.E2d (18
(1977). This court contfronted the common law doelrine
of sovereign immunily most directly in Whitney v
Worcester, 373 Muass. 208, 366 NE2d 1210 (1977}, Re-
viewing the loag history of the doctrine in our courts, the
maze of exceptions and qualifications to it, its capacity to
work injustice, and its increasingly anachroaistic status
in view of judicial and legislalive reactions in other
Stales, we announced that, if the Legislature did not act
definitively to address the issue [*#%10] by the end of
the next legislative session we would abrogate the
[¥763) doctrine ourselves, leaving it to the Legislature
then 1o reipstate i in those circumstances in which it
thought it properly appiied. In 1978, the Legislature re-
sponded by passing the Massachusetts Tort Claims Act,
Gl L2 258, Since that time we have stated that immuni-
ty is still in effect unless consent to suit has been "ex-
pressed by the terms of a statute, or appears by necessary
implication from them.” C & A/ Constr. Co. v. Com-
momvedaith, 396 Muass. 390 392, 486 N.E. 2d 34 (1983).
There s no doubt that the antidiserimination statute, Q.
[.. ¢. 151B. the statute on which the city's liability de-
pends. waives the sovercign immunaity of the "Comimon-

wealth and all political subdivisions . . . thereof" by m-
cluding them in the statutory definition of persons and
employers subject to the statute. G. L. ¢ /518, § (1)
and (5). Moreover, the statute specifically provides for
the award of "actual and punitive damages." G. L. ¢
1518, § 9. The natural and ordinary reading of these
provisions is that the Commonwealth and its subdivi-
stons are liable for punitive damages on the same basis
as other "persons” and "employers.” [***1t] Indecd, it
is hard to imagine how else the Legislature should have
written this rather complex and lengthy statute to include
among its intended effects the result of subjecting the
Commonwealih to punitive as well as actual damages.
Cf. Gares v. Willinghoro Township, 90 F.3d 720 (3d
Cir. 1996) (New Jersey antidiscrimination statute defin-
ing employer to include municipalities and generally
authorizing punitive damages "allow[s] the award of
punitive damages against public entities").

The city seeks to escape this conclusion by pointing
to the legislative history of G. L. ¢. 151B. The definitions
of "person” and "employer” as including the Common-
wealth were present when the slalute was first enacted in
1946, St. 1946, c. 368, § 4, and when il was expanded 1o
include sex discrimination in 1965, St. 1965, ¢. 397, § §
1-7. The provision for punitive damages, G. L. ¢. I3/8, §
9, third par., however, was not added until 1989, St.
1989, . 722, § 31. The city buttresses this argument by
pointing out that in its initial reaction to our Worcester
decision, the Legislature, in passing G. L. ¢, 258, specifi-
caily prectuded the award of punitive damages in the
causes of action [***12] allowed in that provision. n2
[¥764] The eity argues that, in order to subject it to puni-
tive damages the Legislature would have had to stale
specifically in the newly enacted § 9, that the provisions
in that section, or at least the provisions relating 1o puni-
tive damages, apply to the Commonwealth. Without such
a slatement, the city argues we cannot be certain that the
Legisiature intended this result, which comes [*%160]
from attaching the new provisions to the alrcady existing
provisions. But this is a path we should not follow. Al-
hough we do insist on a specific statement or clear impli-
cation before we take the Legislature to have waived the
immunity of the Commonwealth, see Woodbridge v,
Worcester State Hosp., 384 Mass. 38, 42, 423 NI22d
782 (1981) ("rules of coastruction goveming statutory
waivers of sovercign immunity are stringent"), we have
never gone 50 far as to doubt that that was the Legisla-
ture's intention when the statute, read in the ordinary
way, says that it does just that. See id. (waiver of sover-
cign immunity must be given effect where 1 is "ex-
pressed by the terms of a stalute, or appears by necessary
implication from them"). n3
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n2 The Massachuselts Tort Claims Act, since
1994, contains language which undercuts this ar-
sument. General Laws ¢. 238, ¢ 10, as amended
by St. 1993, c. 495, § 57, specifically states that
"nothing m this section shall be construed to
modify or repeal the applicability of any existing
statute that limits, controls or affects the hability
of public employers or entities.”

[*#*13)

n3 The defendant argues that we should fol-
low Newporr v. Fucr Concerts, Inc, 453 US.
247,69 L FEd Zd 616, 101 S, Ct. 2748 (1981),
which holds that 42 U.S.C § 7983 (1994) does
not abrogate the inimunity from punitive damag-
es whieh municipalities have traditionally en-
joyed ubsent clear waiver. Section 1983, howev-
er, is written in a much less detailed way, neither
defining "person" nor expressly authorizing puni-
tive damages. Thus. the Court was correct in
holding that Congress had not made a clear
statement about municipalities' lability for puni-
tive damages. In contrast, G. L. ¢. 151B explicitly
defines person and cimployer to include munici-
palities and explicitly authorizes punitive damag-
es without distinguishing among persons or em-
ployers subject to liability.

B

The city sought a directed verdict at the end of the
plaintiff's case and renewed the motion at the conclusion
of all the evidence at which time it was denied on the
ground that there was sulficient evidence of retaliation.
Although the presence of retalintion is largely a factual
matter and a jury determination must be [***14] upheld
if any evidence anywhere in the record supports it, Muc-
Cormack v. Boston Edison Co., 423 Muass. 652, 659, 672
N.EZ2d T (1996); <. Poirier v. Plvmouth, 374 Mass.
206, 212, 372 N.E2d 212 |*765]) (1978), still in a mat-
ter such as this the very cancept of unlawful retaliation
contains significant legal clements, and it may not be
simply relegated ta jury determination as a purely factual
matter without guidance or definition.  MacCormack,
suprda al 038-664.

As evidence of unlawful retaliation, the plaintiff of-
fered the mayor's order o Pike to "getl yid of” her and
Pike's reprimand ol her fur stating her grievances directly
to the mayor rather than going through channels; the way
in which the mayor treated her at the large meeting short-
ly afier the newspaper story: the way in which she was
treated by Pike after their meeting about her complaint;
and the mavor's remarks as reported i the local newspa-

per story. Of these only the first may count as retaliation.
The statute docs not actually use the word retaliation.
That word is commonly used by cowts as shorthand for
more detailed wording of antidiscrimination statutes,
See, e.g., Robinson v. Shell Oil Co,, 519 US. 337, 136
[¥*¥*15] L. Ed 24808, 117 8. Cr. §43 (1997) (speaks of
"retaliation,” although 42 US.C. § 2000e-3[a] [1994]
makes unlawful "discrinination against" employecs be-
cause they "made a charge, testified, assisted or partici-
pated” in enforcement uader the statute). Rather, G. L ¢
1318, ¢ 4 (4), makes it unlawful for "any person . . . to
discharge, expel or otherwise discriminate against any
person . . . because he has filed a complaint [under this
chapter],” and, in 1989, the Legislature added § 4 (4A),
which makes it unlawful "for any person to coerce, in-
timidate, threaten or interfere with another person in the
exercise or enjoyment of any right granted or protected
by this chapter.” The mayor's order to Pike and its com-
munication to Bain together constituted a threat or intim-
idation in the enjoyment of her right under the statute to
bring a complaini -- unfounded though the jury found the
complaint to be. n4

nd Although we often look to analogous
Federal law in construing our own antidiscrimi-
nation statute, Tate v. Departrment of Mental
Health, 419 Mass. 336, 364, 6435 NE 2d 1150
(1995), Cox v. New England Tel. & Tel. Co., 414
Mass. 375, 382, 607 N.E2d 1035 (1993, in this
case, our c. 1518, § 4 (4A) (may not "cocrce, in-
timidate, threaten, or interfere"), is much more
specific than Title VI of the Civil Rights Act of
1964, 42 US.C. § 2000e-3 (1994) (may not "dis-
criminate against”), and we may well find liabil-
ity under ¢. 131B even if the same conduct would
not be actionable under Title Vil

[***]6]

[**¥161] The other instances brought up by Bain,
however, cannot be aliowed to be considered untawiul
retaliation. That the [*766] mayor acted coldly towartd
her at a meeting immediatcly after she had made serious
charges against him or that his "body language" beto-
kened hostility to her, or that Pike "second-guessed her”
are the kind of subjective and intangible impressions that
must not be considered in making out a4 case under the
statute. It is simply too casy to imagine such acts in
complete good faith, not to mention the possibility of
their being concocted. Such vague and impressionistic
elements have no place in defining the standards for legai
intervention in the often fraught and delicate domain of
personne! relations. See Lewiv v. Gittette Co., 22 F.3d
22, 23-25 flst (i 1994) ("watching," "staring," and
"sawking” at the plaintiff not actionahle under Title VI,
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As we said in MacCormack v. Boston Edison Co., supra
al 663-664 (1996) (dirccied verdict on retaliation appro-
priate):

"[The plaintilf's] remaining com-
plaints -- which are the subject of the re-
taliation claim -~ amount to no more than
subjective feelings of disappointment and
disillusionment, e offered no [¥*%%17]
objective evidence hat he had been dis-
advantaged in respect to salary, grade, or
other objective terms and conditions of
employment. To buttress his position that
the alterations in his work assignments
were g demotion, [the plamtiff] offered
the testimony of a secretary . . . where he
worked that she considered him to be sec-
ond in command. Bul this too was merely
a subjective impression ... ."

What we most emphatically cannot countenance as
an instance of retaliation is the mayor's respense in the
local newspaper to the charges against him. The newspa-
per quoled Bain's serious and damaging charges against
the mayer, an elected official. He was entitled o respond
in the same forum, to defend himself and to state what
political judgments secmed appropriate so long as they
were not defamatory - which these were not. The plain-
tiff argues that decisions of the Massachusetts Cominis-
sion Against Discrimination {cominission) have conclud-
ed precisety what she claims here. We doubt that the
proceedings she cites stand for this proposition, but, even
if they did, the proposition camnot be maintained. Alt-
liough the commission's interpretations of the antidis-
crimination laws are entitled [***18] to deference, its
interpretations are subject to constitutional guarantees of
frecdom of |*767] speech. The interest in remedying
discrimination is weighty but not so weighty as 1o justify
what amounts to a restrictivn on core political speech,

C

We consider two other claims with respect to the
award of punitive damages. First, the city contends that
since the jury found the plaintiff was not entitled to com-
pensatory damages. the award of punitive damages was
inappropriate. n5 But there is no requirement in our law
that punitive damages may only be awarded if there is an
award of compensatory damages. The only authosity to
which the city points us, leardi v. Brown, 394 Mass.
137, 474 N E2d 1094 11983), stands for the quite differ-
enl proposition that there can be ne deuble or treble
damages under G. L. ¢, 93A, in the absence of aclual
damages. It is a mathematical truth that a multiple of
zero is zero, but the provision for punitive damages un-
der the third paragraph of ¢/ L. ¢ 1348, § 9, as it relates
o sex discrimination is not expressed in terms of a mul-

tiple of actual damages. By the fowth paragraph, puni-
tive damages in cases of age discrimination, by contrast,
are explicitly [¥**19] required to be calculated as dou-
ble or triple actual damages. Given the purpose of puni-
tive daimages, there is no reason in principle to exclude
them, where a defendant's [**162] conduct warrants
condemnation and deterrence, even though the plamntiff
may -- perhaps by virtue of her own hardiness or dili-
sence -- have suffered no actual damages or mitigated
them to nothing. See Comtardo v. Merrill Lynch, Pierce,
Fenner & Smith, (nc., 733 F. Supp. 406 (D. Muss. 1990)
(punitive damages of $ 250,000 allowed in conjunction
with compensalory damages of $ 1 in suit under ¢
151B). n6 Cf. King v. Macri, 993 F.2d 294, 297-299 (2d
Cir. 1993} {punitive damages in absence ol compensatp-
ry damages in suit under 42 US.C§ /983 [1994] af-
firmed).

n5 The city also argues that the award of pu-
nitive damages was improper because the plain-
tiff only asked for punitive damages in connce-
tion with the equal rights claim, which was dis-
missed. Under the request for relief under the civ-
il rights count, the plaintilf asked for "compensa-
tory and exemplary damages” while under the c.
1518 claim, the plaintiff asked more generically
for "damages . . . and whatever lurther relief the
Court deems appropriate.” A request for punitive
damages 1may be inferred from this generic re-
quest. The city has shown us no authority for re-
quiring a specific request for punitive damages,
and we decline to impose such a requirement.

[***20]

né We did, as the delendant points out, de-
cline to follow Comardo v. Mervill Lynch,
Pierce, Fenner & Smith, Inc., 733 F. Supp. 406
(D. Mass. 1990}, in Fomtaine v. Etvec Corp., 4135
Mass. 300, 320 n. 1], 613 NE2d 881 (1993), but
which decision was based on an incorrect appli-
cation of our law on retroactivity. not because we
found that punitive damages in conjunction with
nomnal damages were inappropriate.

[*768]

The city also argues that the damage award of $
100,000 was excessive and thus in violatipn of the due
process clause of the Fourteenth Amendment to the
United States Constitution. See BMW of No. Adm. v
Gore, 317 US. 339, 134 L Ed 2d 869 1165 Ct. 1389,
13935 (1996). For purposcs af the Constitution, of course.
the definition of the Commonwealth as a person in G, £
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e. 13I8, ¢ 1 (1), 18 quite irrclevant. The Fourteenth
Amendment protects persons against exercises of State
power; it has never been applied -- and its text would
hardly permit that it be so applied -- to protect the state
or its political subdivisions against persons. See South
Carolina v. Katzenbach, [¥**21] 383 U.S 301, 323-324,
15 Lo Ed 2d 769, 86 5. Cr. 863 (1966} ("The word 'per-
son' in the context of the due process clause of the Fifth
Amendment cannot, by any reasonable mode of interpre-
tation, be expanded to encompass the States of the Un-
ion, and to our knowledge this has never been done by
any court"); Agwayo v. Richardson, 473 F.2d 1090,
HGO-11G1 (2 Cir. 1973), cert, denied sub nom. Agwayo
v. Weinberger, 414 U.S. 1146, 39 L. Ed 2d 104, 94 S. Ct.
900 ¢1974) ("a city would clearly tack standing to raise
duc process claims . . . relating to its citizens"); Sauit Ste.
Marie v. Andrus, 332 F. Supp. 157, 167 (D.D.C. 1980)
("1t is well settled that a municipality is a creature of the
state legislature for the exercise of such powers as the
state sces fit . .. . It is difTicult to imagine how a munici-
pality can be a 'person’ under the Fifth Amendment if its
progenitor, the state, cannot be"). But ¢f. Santo Clara v.
Andrus, 372 F.2d 666, 673 (9th Cir.), cert. denied, 439
U.S 859 (1978) ("by no means convinced" municipality
not person under due process clause of Fifth Amend-
ment).

All this is not to say, however, that trial courts, sub-
ject to supervision [**¥#22] by an appellate court, should
not scrutinize punitive damage awards against the Com-
monwealth to assure that they are not excessive or irra-
tional. See Honda Motor Co. v. Oberg, 512 U.S 413,
129 L Ed 2d 336, 114 S Ot 2334 (1994}, cert. denied,
JI7UN 1219, 134 L Ed 2d 948, 116 5. Cr. 1847 (1996)
{common law basis for appcllate review of punitive
damage awards); Facr Concerts, lnc. v. Newport, 626
F2d 1060, 1064 (1st Cir. 1980), rev'd on other grounds,
433 U8 247, 69 L. Ed 2d 616, 101 S Cr. 2748 (1981)
{trial court correctly ordered remittitur or pew trial on
punitive damages against municipality on the ground
[¥769] that damages were excessive). We do not think,
howewver, that an award of $ 100,000, even in the absence
of any compensatory harm, would necessarily exceed the

norms of rationahty. See TXO Prods. Corp. v. Alliance
Resowrces Corp., 209 U.S. 443, 460462, {25 L. Ed 2d
366, 1138 Cr. 2717 ¢1993) (affirmed punitive damages
of § 10 million with compensatory damages of $ 19,000
and held that courts may consider the potential damages
which could result from the defendant's bad acts and not
Just the harm in the case that actually occurred).

As we have said, [***23] the award of punitive
damages cannot be left to the unguided discretion of the
Jury. The same considerations that require scrutiny and
control liy the trial judge or a reviewing coust to meet the
requirements of due process, see BMW of No. Am., su-
pra; Houda Motor Co. v. Oberg, 51208, 415, 114 8. Cr.
2331, 129 L. Ed 2d 336 (1994), apply here even though
[**163] no constitutional due process rights are impli-
cated. In the BMW case, the Supreme Court of Alabama
reduced an award of punitive damages from § 4 0 § 2
miltion dollars, because the jury had been allowed to
consider legaily irrelevant efements in arriving at their
award. BMW of No. Am., supra 517 U.S. at 1595. The
same has happened here. The jury were allowed to con-
sider the mayor's defense in the press of his actions and
his opinions about Bain's metivations, as well as Bain's
subjective impressions regarding the mayor's coldness to
her, his "body language,” and Pike's "sccond guessing”
of her decisions. All these were not proper items for con-
sideration in arriving at an award of punitive damages.
Accordingly, we remand the case to the Superior Court
for a new trniai on punitive damages, n7

n7 The plaintiff has filed a motion to amend
her appellate brief to include a request for appel-
fate attorney's fecs. The defendant has assented to
that motion, and we grant it. We deny the plain-
tiff's request for the [ces.

So ordered.
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